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1. Introduction 

 

With regards to our Session on General interest – an instrument of human rights 

protection: seeking efficiency and balance, I’d like to share with you some reflections arising 

from my experience of judge, before, and president, now, of the General Court of the European 

Union. The protection of human rights needs a permanent dialogue among different legal orders, 

reason why this protection is the result of the evolution and the dialogue among systems.  

Thus, today, I would like to briefly describe how human rights are protected in the legal 

order of the EU by the European Court of Justice (ECJ) and how this protection is related to the 

protection afforded by the Constitutional Courts of its Member States and by the European Court 

of Human Rights (ECourtHR).  

As you know, the European system for the protection of fundamental rights is 

characterized by a three-layered structure. Human rights in Europe are protected by national, 

supranational (EU) and international (European Convention) norms. Each layer of the multilevel 

architecture is endowed with a substantive catalogue of fundamental rights. It means that, in 

Europe, we have a multilevel protection of Human rights.  

 

* 

 

In my speech, I will focus on the protection of human rights in EU legal order, but, as I 

have already said, it stands to reason that, since the protection of fundamental rights in Europe is 

ensured through a multilevel structure in which different overlapping normative orders 

intertwine, it is impossible to understand a system without taking into account the others. The 

interaction between the systems is confirmed by the permanent dialogue between ECJ and 

national courts and between ECJ and ECourtHR. This dialogue generates constitutional 

dynamics that are largely unknown in traditional statist settings. Obviously, this dialogue has 

sometimes created tensions among the three systems, but if we look at the evolution of human 



rights in Europe over the last 50 years, I think that we can maintain that these tensions have 

allowed the development of the rule of law in this field.    

After having recalled the evolution of the protection of human rights in EU, I shall 

conclude my speech with some remarks on the future of their protection, in the prospect of the 

EU’s accession to the European Convention.  

 

2. The evolution of the protection of human rights in European Union 

 

As you know, the protection of human rights in EU legal order is a success story of 

judge-made law. It started with the famous 1969 ruling in Stauder, in which the ECJ assumed 

that fundamental human rights are enshrined in the general principles of Community law, the 

observance of which it ensures. It went on in the 1974, in Nold judgment, where the ECJ held 

that in safeguarding these rights it is bound to draw inspiration from constitutional traditions 

common to the Member States. In further, developing its case-law on fundamental rights, the 

ECJ has often taken inspiration by the ECourtHR’s case-law and the conception of human rights 

protection developed by the ECJ has been later on reflected in the Treaty on European Union 

(first in Article F paragraph 2, today in Article 6 paragraph 2).   

 

* 

In 2000, European Parliament, the European Commission, the European Council and the 

EU member states have signed and proclaimed the Charter of Fundamental Rights of the 

European Union. The Charter has been the first official EU document to combine in a single text 

the whole range of civil, political, economic and social rights and certain “third generation” 

rights, such as the right to good administration or the right to a clean environment.  

 

* 

When the Charter was adopted in 2000, it was not a binding instrument. Only in 2009, 

with the entry into force of the Treaty of Lisbon, the Charter has become directly enforceable by 

the EU and national courts of Member States. Indeed, Art. 6(1) of the Treaty on the European 

Union (TEU) provides that: “the Union recognizes the rights, freedoms and principles set out in 



the Charter of Fundamental Rights”. So, there has not been direct incorporation of the Charter in 

the Lisbon Treaty, but the Charter is given the same legal status.  

 

* 

What are the legal consequences arising from the recognition to the Charter of the same 

value as the Treaties? The Charter constitutes primary EU legislation and, as such, it serves as a 

parameter for examining the validity of secondary EU legislation and national measures 

executing EU acts.  

However, I think it is really important to highlight the field of application of the Charter. 

Indeed, according to article 51, the provisions of the Charter are addressed to the institutions, 

bodies, offices and agencies of the Union with due regard for the principle of subsidiarity and to 

the Member States only when they are implementing Union law. European institutions and 

Member States therefore respect the rights, observe the principles and promote the application 

thereof in accordance with their respective powers and respecting the limits of the powers of the 

Union as conferred on it in the Treaties. However, the Charter does not extend the field of 

application of Union law beyond the powers of the Union or establish any new power or task for 

the Union, or modify powers and tasks as defined in the Treaties. This provision implies that 

fundamental rights in EU legal order are limited to the field of competence of the EU. It means 

that the Charter is a binding instrument, but its application is limited.   

Moreover, article 54 of the Charter states that it cannot: “be interpreted as implying any 

right to engage in any activity or to perform any act aimed at the destruction of any of the rights 

and freedoms recognized in this Charter or at their limitation to a greater extent than is provided 

for herein”. It means that rights and liberties protected in the Charter are not absolute, but they 

can find a limitation. 

* 

Now, what have been the consequences of the entry into force of the Charter in the daily 

practice of the ECJ? I want to share some statistics with you. These statistics show the impact of 

the Charter in our judicial practice. The number of decisions in which the CJEU (in all its 

formations: Court of Justice, General Court and Civil Service Tribunal) quoted the Charter in its 

reasoning, is more than quadrupled in three years. In 2013 alone, the ECJ referred the Charter 

more often than in the nine years from the Charter’s proclamation in late 2000 to the end of 



2009. These statistics show that the charter is a “living instrument” consistently applied by the 

ECJ. What lies ahead? 

3. The accession of EU to European Convention 

As you know, the accession of the EU to the European Convention has been discussed for 

over thirty years. This discussion famously led to Opinion 2/94, in which the ECJ held that the 

EC lacked the competence to accede. In addition to this hurdle found in EU law, the European 

Convention was not open to international organisations, but only to state parties. With the entry 

into force of the Lisbon Treaty and Protocol 14 to the European Convention, these main 

obstacles to accession have been removed. Article 6(2) TEU not only gives the EU the 

competence to conclude an accession treaty, but also puts it under an obligation to effectuate it, 

as it states that the “Union shall accede” to the European Convention.  

Among the different arguments in favour of such a development, the most persuasive is 

that the EU will be object to an external control. I think that from a symbolic and political point 

of view, it’s really important for European citizens to know that EU acts will be submitted to the 

control of the ECourtHR, an international independent judge.  

 

* 

Nevertheless, I think that it’s also important to underline that the standard of protection of 

human rights in the EU legal order is already very high. Indeed, article 52, paragraph 3 of the 

Charter states that:  

“Insofar as this Charter contains rights which correspond to rights guaranteed by the 

Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and 

scope of those rights shall be the same as those laid down by the said Convention. This provision 

shall not prevent Union law providing more extensive protection.” 

 This provision ensures the necessary consistency between the Charter and the European 

Convention by establishing the rule that, insofar as the rights in the present Charter also 

correspond to rights guaranteed by the European Convention, the meaning and scope of those 

rights, including authorized limitations, are the same as those laid down by the European 

Convention. Moreover, the last sentence of the paragraph is designed to allow the Union to 

guarantee more extensive protection. In any event, the level of protection afforded by the Charter 



may never be lower than that guaranteed by the European Convention. Furthermore, the fact that 

the EU guarantes the same level of human rights protection has been confirmed by the 

ECourtHR. In the very well-known Bosphorus case, the ECourtHR established the principle of 

presumption of equivalent protection, ruling that the protection of fundamental rights by EU 

law can be considered to be equivalent to that of the Convention system.  

 In spite of the efforts of coordination between the two systems, as I have already said, the 

accession of EU to European Convention is a very important step in the perspective of a 

Paneuropean system of protection of human rights. From this point of view, the conclusion of the 

draft accession agreement, in April 2013, is an important step, but it is by no means the last. At 

this time, a question on the compatibility of the accession agreement is referred to the ECJ. As 

you can easily understand for reasons of expediency I prefer not to express an opinion in detail 

on the case. Nevertheless, if the ECJ holds a positive opinion, the agreement would then require 

the unanimous approval of the Council, in addition to the approval of all Member States “in 

accordance with their respective constitutional requirements (Article 218(8) TFEU) and, finally, 

the agreement will have to be ratified by all States of the European Convention.  

* 

 However, I want to share with you some considerations on a central concern in the 

negotiation of the draft agreement:  the autonomy of the EU legal order. With regard to this 

issue, I want briefly recall a solution addressed in the draft agreement which shows the specifity 

of the EU: the prior involvement of the CJEU in cases in which the EU is co-respondent. 

According to the article 3, paragraph 6 of the Draft agreement: 

 “In proceedings to which the European Union is a co-respondent, if the Court of Justice of 

the European Union has not yet assessed the compatibility with the Convention rights at issue of 

the provision of European Union law as under paragraph 2 of this Article, sufficient time shall be 

afforded for the Court of Justice of the European Union to make such an assessment, and 

thereafter for the parties to make observations to the Court. The European Union shall ensure 

that such assessment is made quickly so that the proceedings before the Court are not unduly 

delayed. The provisions of this paragraph shall not affect the powers of the Court.”  

It stands to reason that this provision has been inserted in the draft agreement in order to 

ensure that the ECourtHR would not adjudicate on the conformity of EU law without that the 

ECJ first has the opportunity to review it. Moreover, it is also interesting to underline that, in 



accordance with the autonomy of EU law, the specific modalities of the procedure before the 

ECJ are not set down in the Draft Agreement and are left to be determined by EU law. 

 

* 

In conclusion, the accession of EU to European Convention will be a very important 

milestone in the evolution of the protection of human rights in Europe. Nevertheless, I think that 

National, European and International judges, who have had a fundamental role in the evolution 

of human rights in Europe, also after the accession, will keep on having a central role in their 

implementation. I’m certain that the dialogue between the Court of Luxembourg with ECourtHR 

and National judges of EU MS will keep on being a necessary instrument for further 

developments in the protection and enforcement of human rights. 

 

 


