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Dear Mr. President, 

Excellencies, 

Ladies and Gentlemen, 

Dear Colleagues, 

 

Let me first thank the Constitutional Court of the Republic of Moldova – and, in 

particular, its President Mr. Alexandru Tặnase – for having invited me to participate in this 

international Conference on the occasion of the 20th anniversary of the Constitution of the 

Republic of Moldova. My sincere congratulations on your anniversary and my best wishes for a 

peaceful, prosperous and successful future. 

It is a great honour and pleasure to be here today and to speak to you about PRINCIPLE 

OF PROPORTIONALITY. 

The issue, namely the question of general interest, or more simply said, of finding a 

balance between the rights of the individual and the rights of the community, is a topic that has 

been hotly debated in Europe, and not just by constitutional or other high courts. 

It is a permanent challenge: how to guarantee safety and at the same time protect individual 

liberties. 

By definition, any treaty and any law for the protection of human rights gives priority to 

rights. The goal is to protect certain individual, fundamental interests – not only from arbitrary 

state power, but also from collective interests. 

The former President of the European Court of Human Rights Rolf Ryssdal once said that 

"[t]he theme that runs through the Convention [on Human Rights and Fundamental Freedoms] 

and its case law is the need to strike a balance between the general interest of the community 

and the protection of the individual's fundamental rights". 

In this, the former President was simply repeating, almost word for word, the dictum of the Court 

of Human Rights in the case Soering vs. United Kingdom, where the European Court of Human 

Rights stopped the extradition of an European citizen to the USA, as he would have faced 

inhumane and degrading treatment. 

There is no doubt that the European Court of Human Rights – as well as the national 

constitutional courts – try to find a balance, both in their interpretations of the law, as well 



as in their decisions. This balance, governed by the principle of proportionality, "has acquired 

the status of general principle in the Convention system". 

However, the rights conferred by most documents, whether national or international, are 

not absolute. 

Let us take the European Convention on Human Rights as an example: All but four of the 

rights guaranteed in it may be restricted in specified circumstances. 

• First, certain rights are subject to what may be termed "express definitional restrictions", 

limiting either their content, the circumstances in which they apply, or the persons who are 

entitled to them. 

• Second, according to Article 15 ECHR, all except the absolute rights may be suspended "in 

time of war or other public emergency threatening the life of the nation" provided this is "strictly 

required by […] the situation". 

• Most controversially, however, are those Articles which contain general exceptions primarily 

of a collective nature. This category differs from the other limitations in requiring case-by-case 

judgments as to whether priority should be given to individual rights or to public interest goals. 

The term "general" or rather "public interest" is used to justify interference with two rights only: 

• the right to peaceful enjoyment of possessions (Art. 1 of Protocol No. 1), and 

• the right to liberty of movement and freedom to choose residence if one is lawfully within a 

territory (Art. 2 sec. 1 and 4 of Protocol No. 4). 

Other rights, however, are limited by a range of more specific "legitimate purposes". 

Best known are Art. 8 to 11 ECHR (for example the rights to respect for private and 

family life, home and correspondence, or the right to freedom of thought). But similar 

restrictions also apply to the rights to a public trial (Art. 6 sec. 1), of free movement and choice 

of residence, or to leave any country (Art. 2 sec. 2 of Protocol No. 4). 

The exceptions are not identical under each Article, nor are they exclusively collective in 

nature. Some rights, for example, may be limited in order to uphold the rights, freedoms or 

reputation of others in general, or of specific groups. 

Nevertheless, the majority of legitimate purposes mostly fall into one of two categories: 

1. what may be termed "pure" public interests (such as protecting public safety, public order, 

health, morals, and national security, preventing crime and maintaining the economic well-being 

of the country) or 

2. what benefits the public generally, as well as identifiable individuals (such as maintaining the 

authority and impartiality of the judiciary, protecting the interests of justice, preventing the 

disclosure of information received in confidence and maintaining territorial integrity). 



There are also slight variations in the conditions which have to be met before these 

exceptions are satisfied. 

Under Art. 8 to 11 and Art. 2 sec. 2 of Protocol No. 4, interferences must be prescribed 

by, or be in accordance with, the law and must be necessary in a democratic society. 

The interpretation of these exceptions will clearly be a crucial determinant of the practical 

significance of the Human Rights Act. 

When a justification is pleaded with respect to a prima facie interference with a right, the 

following three questions are typically addressed: 

1. Was the interference in accordance with, or prescribed by, law? 

2. Was it genuinely in pursuit of one or more of the legitimate purposes at issue? 

3. Taking all relevant circumstances into account, was it necessary in a democratic society for 

those ends? 

Given the broad terms in which the legitimate purposes are framed, the second question is 

rarely problematic. The first and last questions are therefore the crucial ones. 

Both, the rule of law and democratic necessity, could be treated as formal hurdles 

designed to ensure that impugned actions have been through a process of democratic legitimation 

and do not restrict individual freedom more than is strictly required. 

Alternatively, they could be given substantive content and used as objective standards by 

which to determine the legitimate scope of individual rights and collective goals. 

Although the Convention on Human Rights and Fundamental Freedoms has been part of 

the Austrian Constitution since 1964, it took about 15 years until the end of the 1970s for the 

Austrian Constitutional Court to start dealing with guarantees of the Convention in earnest. 1984 

marked a watershed in the Austrian Constitutional Court’s judicial doctrine on fundamental 

rights. 

The Constitutional Court developed the principle of proportionality for cases pertaining 

to fundamental rights, a principle, which also applies in cases, where this is not expressly 

mentioned in the wording of the law. 

Furthermore, in its jurisdiction the Constitutional Court follows the principle, that 

interference in fundamental rights may only occur, if it is suited to achieve the objective, is 

necessary and not excessive. 

An interesting example of this jurisdiction is the decision of June of this year, when the 

Constitutional Court decided on whether the law pertaining to data retention was constitutional. 

The Constitutional Court found, that it was unconstitutional and justified its decision as 

follows (I can only give you a short version here, the decision, however, is available for 

download on our website): 



1. Any interference with fundamental rights which is as massive as data retention must conform 

to the Austrian Data Protection Act and the European Convention on Human Rights. 

2. Whether such interference is constitutionally admissible depends on the following three 

points: 

• the stipulated conditions for the storage of such data, 

• the requirements governing their deletion, and 

• the security measures in place for access to retained data. 

3. Furthermore, several specific legal safeguards were missing, such as 

• the precise clarification of the retention duty, 

• the requirements applying to data access, and 

• the obligation to delete data. 

4. Of course, the Constitutional Court is aware that the new communication technologies present 

new challenges in the fight against crime. The tools used in this fight must, however, be 

proportionate. The law under review was clearly disproportionate. 

Mister President, excellencies, ladies and gentlemen – I hope, that I managed to give you 

a brief overview of the challenges the European Constitutional Courts will face in future. 

Again, thank you very much for your kind invitation to speak here today. And once again, my 

best congratulations on behalf of the Austrian Constitutional Court! 

Thank you! 


